STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petitioner,

VS. Case No. 05-0598PL

WLLIAM J. FLANAGAN, 11,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

On May 6, 2005, an administrative hearing in this case was
hel d by vi deoconference between Tal | ahassee and Ol ando,
Florida, before WlliamF. Quattl ebaum Adm nistrative Law
Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Alfonso Santana, Esquire
Depart nent of Busi ness and
Pr of essi onal Regul ation
400 West Robinson Street, Suite 801N
Ol ando, Florida 32801-1757

For Respondent: Robyn Severs Braun, Esquire
Taylor & Carls, P.A
850 Concourse Parkway South, Suite 105
Maitland, Florida 32751

STATEMENT OF THE | SSUES

The issues in the case are whether the allegations of the
Adm ni strative Conplaint are correct, and, if so, what penalty

shoul d be i nposed.



PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated July 23, 2004, the
Departnent of Business and Professional Regul ation, Division of
Real Estate (Petitioner), alleged that WlliamJ. Flanagan, 11
(Respondent), was "quilty of having been convicted or found
guilty of, or entered a plea of nolo contendere to, regardless
of adjudication, a crinme which directly relates to the
activities of a licensed real estate associate or that involves
nmoral turpitude or fraudul ent or dishonest dealing in violation
of Section 475.25(1)(f), Florida Statutes.” Petitioner further
al | eged that Respondent had failed to notify Petitioner within
30 days of the crimnal case disposition, a violation of
Subsection 475.25(1)(p), Florida Statutes (2004).!

Respondent di sputed the allegations and requested a fornal
adm ni strative hearing. Petitioner forwarded the request for
hearing to the Division of Adm nistrative Hearings, which
schedul ed and conducted the proceeding.

At the hearing, Petitioner had Exhibits nunbered 1
through 5 admtted into evidence. Respondent presented the
testinony of two witnesses, testified on his own behal f, and had
one exhibit admtted into evidence.

The one-volune Transcript of the hearing was filed on
June 10, 2005. Page three of the Transcript incorrectly

identifies the exhibits admtted into the hearing record.



Pages 28 and 29 of the Transcript contain typographical errors
t hat render parts of Respondent’'s testinony unintelligible.

The parties filed Proposed Recommended Orders on June 20,
2005. In rendering this Recommended Order, the undersigned has
relied on his recollection of Respondent's testinony to clarify
t he erroneous transcription of the hearing.

FI NDI NGS OF FACT

1. At all times material to this case, Respondent was a
real estate sales associate, holding Florida |icense nunber
3055247. Respondent is currently enployed in real estate sales.

2. On May 9, 2004, Respondent entered a plea of guilty to
a violation of Subsection 800.04(4)(b), Florida Statutes, and to
a violation of Subsection 847.0135(3), Florida Statutes, in Case
No. 42-2003- CF-002535, Circuit Court, Fifth Judicial GCrcuit,
Marion County, Florida.

3. Subsection 800.04(4)(b), Florida Statutes, classifies
conmm ssion of sexual activity with a person under 16 years of
age as a second-degree felony.

4. Subsection 847.0135(3), Florida Statutes, classifies
knowi ngly using a conputer service to solicit sexual activity
with a child as a third-degree fel ony.

5. Respondent entered the guilty pleas upon advice of

| egal counsel and in order to avoid a public trial.



6. Respondent was ordered to pay a $500 fine and vari ous
court costs, and to serve 100 hours of community servi ce.

7. Although a sentence of one day in jail is noted in the
court docunents, the sane docunents credit Respondent with one
day of incarceration, and according to Respondent, he spent no
time in jail.

8. Respondent was classified as a sex offender, subject to
the requirenents applicable to the classification, and was
pl aced on probation for a period of seven years.

9. The court records note that Respondent’'s sentence was a
downward departure from sentenci ng gui delines. The court
wi t hhel d an adjudication of guilt.

10. At the admnistrative hearing, Respondent provided the
only testinony directly related to the events that resulted in
the crimnal charges.

11. At sone point prior to 2004, Respondent joined a
conputer dating service in order to neet people for social
activities and possible relationships. The dating service
charged a nonthly fee of $20. Users coul d post personal
i nformati on and engage in online chats with other users.

12. In joining the service, Respondent was required to
attest to the fact that he was at | east 18 years of age, and he
presuned that other persons utilizing the service would be

subject to the same requirenent.



13. Wiile using the online chat service, Respondent becane
acquai nted with another individual, and the two decided to neet.
Based on the online discussion, Respondent believed that the
ot her individual was of college age.

14. Respondent drove to an unidentified | ocation where he
met and picked up the individual. Respondent testified that the
person's appearance, including facial hair and the clothing
worn, gave no indication that the individual was not of |egal
age. Respondent testified that he had "one date" with the
i ndi vi dual .

15. Several days after the neeting, Respondent was
contacted by an investigator from Mari on County who advi sed hi m
that the individual was under the | egal age of consent.

16. There was no reliable evidence offered at the hearing
as to the actual age of the other individual at the tinme the
events occurred.

17. Pursuant to the investigator's request, Respondent net
with the investigator in Marion County, and was subsequently
charged with the cranial offenses referenced herein.

18. According to Respondent's probation officer, at the
time of the hearing Respondent was in conpliance with and was
exceeding the terns of his probation.

19. Respondent participates in nmental health counseling

with a therapi st who has 20 years of counseling experience,



i ncluding 18 years working with sex offenders. Respondent
participates in weekly group therapy and in individua
counsel i ng and was descri bed as a cooperative client.

CONCLUSI ONS OF LAW

20. The Division of Admnistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8 120.57(1), Fla. Stat.

21. Petitioner has the burden of establishing the
al l egations of the Adm nistrative Conplaint by clear and

convincing evidence. Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987). Departnent of Banking and Finance v. Osborne Stern and

Conpany, 670 So. 2d 932 (Fla. 1996). Cear and convincing
evidence is that which is credible, precise, explicit, and

| acki ng confusion as to the facts in issue. The evidence nust
be of such weight that it produces in the mnd of the trier of
fact the firmbelief of conviction, wthout hesitancy, as to the

truth of the allegations. Slonmowitz v. Wl ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983).

22. The evidence establishes that Respondent entered a
guilty plea to a violation of Subsection 800.04(4)(b), Florida
Statutes, which provides in relevant part as foll ows:

Lewd or |ascivious offenses commtted upon or

in the presence of persons |less than 16 years

of age. --
* * *



(4) LEW OR LASCI VI QUS BATTERY. - - A person
who:

* * *
(b) Encourages, forces, or entices any
person | ess than 16 years of age to engage in
sadomasochi sti c abuse, sexual bestiality,
prostitution, or any other act involving
sexual activity comrits |ewd or |ascivious
battery, a felony of the second degree,
puni shabl e as provided in s. 775.082, s.
775.083, or s. 775.084.

23. The evidence further establishes that Respondent
entered a guilty plea to a violation of Subsection 847.0135(3),
Florida Statutes, which provides as foll ows:

CERTAI N USES OF COVMPUTER SERVI CES
PRCHI Bl TED. - - Any person who know ngly
utilizes a conmputer on-line service, I|nternet
service, or local bulletin board service to
seduce, solicit, lure, or entice, or attenpt
to seduce, solicit, lure, or entice, a child
or anot her person believed by the person to
be a child, to commt any illegal act

descri bed in chapter 794, relating to sexua
battery; chapter 800, relating to | ewdness
and i ndecent exposure; or chapter 827,
relating to child abuse, commts a felony of
the third degree, punishable as provided in
S. 775.082, s. 775.083, or s. 775.084.
(enphasi s supplied)

24. Respondent's entry of guilty pleas to the charges

constitutes conviction. State v. Gazda, 257 So. 2d 242

(Fla. 1971). Al so see Florida Rules of Crimnal Procedure

Rule 3.701(d)(2), which defines "conviction" as "a determ nation
of guilt resulting fromplea or trial, regardl ess of whether

adj udi cati on was wi thhel d or whether inposition of sentence was

suspended. "



25. Section 475.25, Florida Statutes, in nmaterial part
provi des as follows:

475. 25 Di scipline.--
(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; nay place a |icensee,
registrant, or permttee on probation; my
suspend a |icense, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1, 000 for each count or separate
of fense; and may issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
applicant:

* * *
(f) Has been convicted or found guilty of,
or entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
activities of a licensed broker or sales
associ ate, or involves noral turpitude or
fraudul ent or dishonest dealing. The record
of a conviction certified or authenticated in
such formas to be adm ssible in evidence
under the laws of the state shall be
adm ssible as prinma facie evidence of such
guilt.

* * *

(p) Has failed to informthe comm ssion in

witing within 30 days after pleading guilty

or nolo contendere to, or being convicted or

found guilty of, any felony. (enphasis

suppl i ed)

26. As to whether the convictions constitute a violation

of Subsection 475.25(1)(f), Florida Statutes, depends on whet her
Respondent's actions denonstrate noral turpitude. Moral

turpi tude involves the idea of inherent baseness or depravity in

the private social relations or duties owed by man to man or by



man to society. It has also been defined as anythi ng done
contrary to justice, honesty, principle, or good norals, though
it often involves the question of intent, as when

uni ntentionally comnmtted through error of judgnment when w ong

was not contenplated. State ex rel. Tullidge v. Hollingsworth,

146 So. 660 (1933).

27. At the hearing, Respondent testified that he had no
reason to know or believe that the individual wth whom he
chatted and subsequently net was not of |egal age. Respondent
joined an online dating service that required paynent of a fee
and attestation that he was at |east 18 years old. It was
reasonable for himto presune that others using the service
woul d be required to do the same. There is no evidence that any
aspect of the interaction between Respondent and the other
per son shoul d have caused Respondent to suspect or to know that
t he other individual was not of |egal age.

28. It should be noted that Respondent's ignorance or
m st ake regardi ng the age of the other person was not avail able
as a defense in a crimnal prosecution for |lewd or |ascivious
battery. See § 800.04(4)(b), Fla. Stat.

29. As a general rule, a judgnent of conviction, in and of
itself, is not conclusive proof of the facts upon which it is
based; however, an exception to that rule exists where a

j udgnent of conviction is based upon a guilty plea. In that



i nstance, a defendant in a crimnal prosecution is estopped from
denying his guilt in a subsequent civil proceeding. The
excepti on operates even in the absence of an adjudication of

guilt. Kelly v. Departnent of Health and Rehabilitative

Services, 610 So. 2d 1375 (Fla. 2d DCA 1992).
30. Conviction of a crine does not automatically require

di sciplinary action against a licensee. |In Pearl v. Fla. Board

of Real Estate, 394 So. 2d 189 (Fla. 3rd DCA 1981), the Third

District Court of Appeal set forth principles to be considered
in an adm nistrative proceeding where a |icensee is charged with
commtting a crinme involving noral turpitude. The court held
that the facts and circunmstances surrounding the illicit conduct
nmust be taken into account and that the prinmary purpose of
Chapter 475 (protecting the public from unscrupul ous and

di shonest real estate brokers) nust be kept in mnd.
Disciplinary statutes are penal in nature and nust be strictly

i nterpreted against the authorization of discipline and in favor

of the person sought to be penalized. Minch v. Departnent of

Prof essi onal Regul ation, 592 So. 2d 1136 (Fla. 1st DCA 1992).

Statutes inposing a penalty nmust always be construed strictly in
favor of the one agai nst whomthe penalty is inposed and are

never to be extended by construction. Hotel and Restaurant

Commi ssion v. Sunny Seas No. One, Inc., 104 So. 2d 570 (Fla.

1958) .

10



31. The only explanation of the events that resulted in
the crimnal charges agai nst Respondent was that which was
provi ded t hrough Respondent's testinony. There were no charging
docunents offered into the record of the Adm nistrative Hearing
and the factual allegations of the crim nal charges were not
di scl osed.

32. As to the violation of Subsection 847.0135(3), Florida
Statutes, Respondent entered a guilty plea to the charge of
"know ngly" using a conputer service to solicit a child to
commt | ewmdness and i ndecent exposure. \Wile Respondent's
testinony at the hearing was credible, Respondent is estopped as
a matter of law fromasserting facts contrary to the guilty
plea. Conviction of a violation of Subsection 847.0135(3),
Florida Statutes, is an act of noral turpitude, and therefore,

t he evi dence establishes that Respondent is guilty of violating
Subsection 475.25(1)(f), Florida Statutes.

33. Although Respondent also entered a guilty plea to a
viol ati on of Subsection 800.04(4)(b), Florida Statutes, the
defense being raised in the adm nistrative proceeding (that of a
m st aken belief regarding the individual's age) was unavail abl e
in the crimnal prosecution. As stated previously, Respondent's
testinony regarding the events |leading to the crimnal charges
is credited. The evidence fails to establish that Respondent

intended to violate Subsection 800.04(4)(b), Florida Statutes.

11



34. Petitioner offered no evidence indicating that
Respondent has viol ated Subsection 475.25(1)(p), Florida
St at ut es.
35. Florida Adm nistrative Code Rule 61J2-24.001(3)(Q)
sets forth a guideline for the inposition of disciplinary
penal ties for being "[c]onvicted or found guilty of a crinme
related to real estate or involves noral turpitude, or
fraudul ent or dishonest dealing.” The Rule provides as follows:
The usual action of the Comm ssion shall be
to inpose a penalty froma 7 year suspension
to revocation and an adm nistrative fine of
$1, 000.
36. Florida Admnistrative Code Rule 61J2-24.001(4)(b)
sets forth circunstances which may be considered by the
Commi ssion in varying fromthe penalty guidelines, and provides

as foll ows:

Aggravating or mtigating circunstances may
include, but are not |limted to, the

fol |l ow ng:
1. The degree of harmto the consuner or
publi c.

2. The nunber of counts in the

Adm ni strative Conpl aint.

3. The disciplinary history of the

| i censee.

4. The status of the |licensee at the tine
t he of fense was conm tted.

5. The degree of financial hardship
incurred by a licensee as a result of the
inposition of a fine or suspension of the
i cense.

12



37. There is no evidence of harmto the consuners or to
the public. The allegations do not involve fraudul ent or
di shonest activity, or a crine related to real estate. There is
no evi dence that Respondent has any previous disciplinary or
crimnal history. Lengthy revocation or suspension of
Respondent's |icense would prevent himfromcontinuing in his
current enploynent. The |aw proscribing sexual activity between
an adult and an underage person certainly reflects recognition
of the harmthat can be visited upon a victim however, there
was no evidence presented by either party regarding the victim
in this case.

38. The fact that the sentence inposed by the crimna
court was greatly reduced fromthe statutorily avail able penalty
is of great significance. Section 775.082, Florida Statutes,
provides for a termof inprisonnment of up to 15 years for
conviction of a second degree felony and up to 5 years for
conviction of a third degree felony. Section 775.083, Florida
Statutes, provides for inposition of a fine up to $10, 000 for
convi ction of a second-degree felony and up to $5, 000 for
conviction of a third-degree felony. Based on the charges to
whi ch he pled, Respondent could have been sentenced to a 20-year
i ncarceration and a $15,000 fine. It is presuned that the Judge
who presided over the crimnal case was fully advised as to the

charges and the evidence prior to the sentencing, and

13



essentially determned that a $500 fine and one day of
i ncarceration were appropriate.

39. Finally, during the testinony of Respondent's
t herapi st, she twice nentioned the results of a polygraph test
adm ni stered to Respondent. There is no evidence that the
t herapi st adm ni stered the polygraph test, and her testinony on
this point was hearsay. No other polygraph evidence was offered
at the hearing. Hearsay evidence may be used for the purpose of
suppl enenti ng or expl ai ning ot her evidence, but it is not
sufficient initself to support a finding unless it would be
adm ssi bl e over objection in civil actions. 8§ 120.57(1)(c),
Fl a. Stat.

40. Aside fromthe hearsay issue, polygraph evidence is
not admi ssible in a court of |law, absent a stipulation by the

parties. DeLap v. State, 440 So. 2d 1242 (Fla. 1983); Sullivan

v. State, 303 So. 2d 632 (Fla. 1974). |In this case, there was
no affirmative stipulation by the parties as to the
adm ssibility of the information, although there was al so no
obj ection by either party to the testinony.

41. The adm ssibility of polygraph evidence in an

adm ni strative proceeding was at issue in Liebernan v. Dept. of

Prof. Reg., 573 So. 2d 349 (Fla. 5th DCA 1990). |In Lieberman, a

hearing officer adm tted pol ygraph evi dence over an objection

fromcounsel, and then denied a notion to strike it fromthe

14



record. The court held that the evidence was inadm ssible, and
t hat under those circunstances it was reversible error for the
hearing officer to admt the results of a polygraph exam nati on

42. In this case, neither party solicited testinony
directly about a pol ygraph exam nation; the w tness vol unteered
the information. Neither party objected to the testinony.
Nei t her party questioned the wi tness about her reference to
pol ygraph testing. Neither party asked the undersigned to nmake
any determ nation regarding the admssibility of the testinony
during the hearing.

43. In preparing this Recomended Order the therapist's
testi nony has been disregarded in its entirety, other than to
confirmthat Respondent participates in counseling, and it was
not considered in rendering the Findings of Fact set forth
herein. The determ nation of Respondent's credibility in this
case was based solely on the uncontroverted testinony he
provi ded during the hearing. Respondent's explanation of the
requirements to join the dating service, and his belief that
others using the service would neet the sane requirenents, was
consi stent and | ogical.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of

Law, it is

15



RECOMVENDED t hat Petitioner enter a final order reprimandi ng
Respondent WIlliamJ. Flanagan, 111.
DONE AND ENTERED this 6th day of July, 2005, in

Tal | ahassee, Leon County, Florida.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 6th day of July, 2005

ENDNOTE

1/ Al references to the Florida Statutes are to the 2004
ver si on unl ess ot herw se indicated.

COPI ES FURNI SHED,

Al fonso Santana, Esquire
Departnment of Busi ness and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite 801N
Olando, Florida 32801-1757

Robyn Severs Braun, Esquire

Taylor & Carls, P.A

850 Concourse Parkway South, Suite 105
Maitl and, Florida 32751
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Leon Bi egal ski, General Counsel
Departnent of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Eli zabeth Vieira, D rector
Di vision of Real Estate
Depart ment of Busi ness and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite 802 North
Ol ando, Florida 32801

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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